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death benefit being paid with respect 
to a deceased employee that qualifies 
for that exclusion. Thus, to the extent 
that such a distribution would be ex-
cludible from gross income based on 
this assumption, the plan adminis-
trator is permitted to assume that it is 
not an eligible rollover distribution. 

(c) Determination of designated bene-
ficiary. For the purpose of determining 
the amount of the minimum distribu-
tion required to satisfy section 
401(a)(9)(A) for any calendar year, the 
plan administrator is permitted to as-
sume that there is no designated bene-
ficiary. 

Q–19: When must a qualified plan be 
amended to comply with section 
401(a)(31)? 

A–19: Even though section 401(a)(31) 
applies to distributions from qualified 
plans made on or after January 1, 1993, 
a qualified plan is not required to be 
amended before the last day by which 
amendments must be made to comply 
with the Tax Reform Act of 1986 and re-
lated provisions, as permitted in other 
administrative guidance of general ap-
plicability, provided that: 

(a) In the interim period between 
January 1, 1993, and the date on which 
the plan is amended, the plan is oper-
ated in accordance with the require-
ments of section 401(a)(31); and 

(b) The amendment applies retro-
actively to January 1, 1993. 

[T.D. 8619, 60 FR 49204, Sept. 22, 1995, as 
amended by T.D. 8880, 65 FR 21314, Apr. 21, 
2000; 65 FR 34534, May 30, 2000]

§ 1.401(b)–1 Certain retroactive 
changes in plan. 

(a) General rule. Under section 401(b) 
a stock bonus, pension, profit-sharing, 
annuity, or bond purchase plan which 
does not satisfy the requirements of 
section 401(a) on any day solely as a re-
sult of a disqualifying provision (as de-
fined in paragraph (b) of this section) 
shall be considered to have satisfied 
such requirements on such date if, on 
or before the last day of the remedial 
amendment period (as determined 
under paragraphs (d), (e) and (f) of this 
section) with respect to such disquali-
fying provision, all provisions of the 
plan which are necessary to satisfy all 
requirements of sections 401(a), 403(a), 
or 405(a) are in effect and have been 

made effective for all purposes for the 
whole of such period. Under some facts 
and circumstances, it may not be pos-
sible to amend a plan retroactively so 
that all provisions of the plan which 
are necessary to satisfy the require-
ments of section 401(a) are in fact made 
effective for the whole remedial 
amendment period. If it is not possible, 
the requirements of this section will 
not be satisfied even if the employer 
adopts a retroactive plan amendment 
which, in form, appears to satisfy such 
requirements. Section 401(b) does not 
permit a plan to be made retroactively 
effective, for qualification purposes, for 
a taxable year prior to the taxable year 
of the employer in which the plan was 
adopted by such employer. 

(b) Disqualifying provisions. For pur-
poses of this section, with respect to a 
plan described in paragraph (a) of this 
section, the term ‘‘disqualifying provi-
sion’’ means: 

(1) A provision of a new plan, the ab-
sence of a provision from a new plan, or 
an amendment to an existing plan, 
which causes such plan to fail to sat-
isfy the requirements of the Code ap-
plicable to qualification of such plan as 
of the date such plan or amendment is 
first made effective. 

(2) A plan provision which results in 
the failure of the plan to satisfy the 
qualification requirements of the Code 
by reason of a change in such require-
ments— 

(i) Effected by the Employee Retire-
ment Income Security Act of 1974 (Pub. 
L. 93–406, 88 Stat. 829), hereafter re-
ferred to as ‘‘ERISA,’’ or the Tax Eq-
uity and Fiscal Responsibility Act of 
1982 (Pub. L. 97–248, 96 Stat. 324), here-
after referred to as ‘‘TEFRA,’’ or 

(ii) Effective before the first day of 
the first plan year beginning after De-
cember 31, 1989 and that is effected by 
the Tax Reform Act of 1986 (Pub. L. 99–
514, 100 Stat. 2085, 2489), hereafter re-
ferred to as ‘‘TRA ’86,’’ the Omnibus 
Budget Reconciliation Act of 1986, 
(Pub. L. 99–509, 100 Stat. 1874), hereafter 
referred to as ‘‘OBRA ’86,’’ or the Om-
nibus Budget Reconciliation Act of 1987 
(Pub. L. 100–203, 101 Stat. 1330), here-
after referred to as ‘‘OBRA ’87.’’ For 
purposes of this paragraph (b)(2)(ii), a 
disqualifying provision includes any 
plan provision that is integral to a 
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qualification requirement changed by 
TRA ’86, OBRA ’86, or OBRA ’87 or any 
requirement treated by the Commis-
sioner, directly or indirectly, as if sec-
tion 1140 of TRA ’86 applied to it, but 
only to the extent such provision is ef-
fective before the first day of the first 
plan year beginning after December 31, 
1989. With respect to disqualifying pro-
visions described in this paragraph 
(b)(2)(ii) effective before the first day of 
the first plan year which begins after 
December 31, 1988, there must be com-
pliance with the conditions of section 
1140 of TRA ’86 (other than the require-
ment that the plan amendment be 
made on or before the last day of the 
first plan year beginning after Decem-
ber 31, 1988), including operation in ac-
cordance with the plan provision as of 
its effective date with respect to the 
plan. 

(3) A plan provision designated by the 
Commissioner, at the Commissioner’s 
discretion, as a disqualifying provision 
that either— 

(i) Results in the failure of the plan 
to satisfy the qualification require-
ments of the Internal Revenue Code by 
reason of a change in those require-
ments; or 

(ii) Is integral to a qualification re-
quirement of the Internal Revenue 
Code that has been changed. 

(c) Special rules applicable to disquali-
fying provisions—(1) Absence of plan pro-
vision. For purposes of paragraphs (b)(2) 
and (3) of this section, a disqualifying 
provision includes the absence from a 
plan of a provision required by, or, if 
applicable, integral to the applicable 
change to the qualification require-
ments of the Internal Revenue Code, if 
the plan was in effect on the date the 
change became effective with respect 
to the plan. 

(2) Method of designating disqualifying 
provisions. The Commissioner may des-
ignate a plan provision as a disquali-
fying provision pursuant to paragraph 
(b)(3) of this section only in revenue 
rulings, notices, and other guidance 
published in the Internal Revenue Bul-
letin. See § 601.601(d)(2) of this chapter. 

(3) Authority to impose limitations. In 
the case of a provision that has been 
designated as a disqualifying provision 
by the Commissioner pursuant to para-
graph (b)(3) of this section, the Com-

missioner may impose limits and pro-
vide additional rules regarding the 
amendments that may be made with 
respect to that disqualifying provision 
during the remedial amendment pe-
riod. The Commissioner may provide 
guidance in revenue rulings, notices, 
and other guidance published in the In-
ternal Revenue Bulletin. See 
§ 601.601(d)(2) of this chapter. 

(d) Remedial amendment period. (1) The 
remedial amendment period with re-
spect to a disqualifying provision be-
gins: 

(i) In the case of a provision of, or ab-
sence of a provision from, a new plan, 
described in paragraph (b)(1) of this 
section, the date the plan is put into 
effect, 

(ii) In the case of an amendment to 
an existing plan, described in para-
graph (b)(1) of this section, the date the 
plan amendment is adopted or put into 
effect (whichever is earlier), 

(iii) In the case of a disqualifying 
provision described in paragraph (b)(2) 
of this section, the date on which the 
change effected by ERISA, TEFRA, 
TRA ’86, OBRA ’86, OBRA ’87, or a qual-
ification requirement that is treated, 
directly or indirectly, as subject to the 
conditions of section 1140 of TRA ’86 
described in paragraph (b)(2) of this 
section, became effective with respect 
to such plan or, in the case of a provi-
sion, described in paragraph (b)(2)(ii) of 
this section, that is integral to such 
qualification requirement, the first day 
on which the plan was operated in ac-
cordance with such provision, or 

(iv) In the case of a disqualifying pro-
vision described in paragraph (b)(3)(i) 
of this section, the date on which the 
change effected by an amendment to 
the Internal Revenue Code became ef-
fective with respect to the plan; or 

(v) In the case of a disqualifying pro-
vision described in paragraph (b)(3)(ii) 
of this section, the first day on which 
the plan was operated in accordance 
with such provision, as amended, un-
less another time is specified by the 
Commissioner in revenue rulings, no-
tices, and other guidance published in 
the Internal Revenue Bulletin. See 
§ 601.601(d)(2) of this chapter. 

(2) Unless further extended as pro-
vided by paragraph (e) of this section, 
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the remedial amendment period ends 
with the latest of: 

(i) In the case of a plan maintained 
by one employer, the time prescribed 
by law, including extensions, for filing 
the income tax return (or partnership 
return of income) of the employer for 
the employer’s taxable year in which 
falls the latest of: 

(A) The date on which the remedial 
amendment period begins. 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, 

(ii) In the case of a plan maintained 
by one employer, the last day of the 
plan year within which falls the latest 
of: 

(A) The date on which the remedial 
amendment period begins, 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, 

(iii) In the case of a plan maintained 
by more than one employer, the last 
day of the tenth month following the 
last day of the plan year in which falls 
the latest of: 

(A) The date on which the remedial 
amendment period begins, 

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of 
this section is adopted, or 

(C) The date of which a plan amend-
ment described in paragraph (b)(1) of 
this section is made effective, or 

(iv) December 31, 1976, but only in the 
case of a plan to which section 411 (re-
lating to minimum vesting standards) 
applies without regard to section 
411(e)(2), and only in the case of a re-
medial amendment period which began 
on or after September 2, 1974. 

(3) For purposes of paragraphs 
(d)(2)(i), (d)(2)(ii), and (d)(2)(iii) of this 
section, for any disqualifying provision 
described in paragraph (b)(2)(ii) of this 
section, the remedial amendment pe-
riod shall be deemed to have begun 
with the first day of the first plan year 
which begins after December 31, 1988. 

(4) For purposes of this paragraph 
(d)(2) of this section, a master or proto-

type plan shall not be considered to be 
a plan maintained by more than one 
employer, and whether or not a plan is 
maintained by more than one em-
ployer, shall be determined without re-
gard to section 414 (b) and (c) except 
that if a plan is maintained solely by 
an affiliated group of corporations 
(within the meaning of section 1504) 
which files a consolidated income tax 
return pursuant to section 1501 for a 
taxable year within which falls the lat-
est of the dates described in paragraph 
(d)(2)(i) of this section, such plan shall 
be deemed to be maintained by one em-
ployer. 

(e) Extensions of remedial amendment 
period—(1) Opinion letter request by spon-
soring organization of master or prototype 
plan. In the case of an employer who 
has adopted a master or prototype 
plan, a remedial amendment period 
that began on or after September 2, 
1974, shall not end prior to the later of: 

(i) June 30, 1977, or 
(ii) The last day of the month that is 

six months after the month in which: 
(A) The opinion letter with respect to 

the request of the sponsoring organiza-
tion is issued by the Internal Revenue 
Service, 

(B) Such request is withdrawn, or 
(C) Such request is otherwise dis-

posed of by the Internal Revenue Serv-
ice. The rules contained in this sub-
paragraph apply only if the sponsoring 
organization of such master or proto-
type plan has, after September 2, 1974, 
and on or before December 31, 1976, 
filed a request for an opinion letter 
with respect to the initial or con-
tinuing qualification of the plan (or a 
trust which is part of the plan). The 
provisions of this paragraph (e)(1) 
apply to a master or prototype plan 
adopted to replace another plan even 
though the remedial amendment period 
applicable to the replaced plan has ex-
pired at the time of adoption of the re-
placement plan. 

(2) Notification letter request by law 
firm sponsor of district-approved plan. In 
the case of an employer who has adopt-
ed a pattern plan, a remedial amend-
ment period that began on or after Sep-
tember 2, 1974, shall not end prior to 
the later of: 

(i) June 30, 1977, or 
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